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Prohibited Directions



Section 132BA does not purport to overrule the objective of a Longman direction, but does regulate the language that can be 
used by the trial judge in doing so: R v BDJ [2022] QCA 108 at [30]. In R v DBZ [2022] QCA 200 at [46], the court cited with 
approval in Anderson v Tasmania [2020] TASCCA 11 at [71] and Gahani v The Queen [2022] NTCCA 13 at [155-168].

a. In Anderson v Tasmania [2020] TASCCA 11 at [71], Porter AJ (with whom Blow CJ and Brett J agreed) reviewed a 
number of cases from jurisdictions with a similar provision. His Honour concluded (inter alia) that “it is not necessary to 
prove anything beyond the loss of or inability to obtain evidence that may have been exculpatory”.
b. In Gahani v The Queen at [167], the court reviewed the authorities and distilled the following principles:
i. ‘Significant’ in the phrase ‘significant forensic disadvantage’, means ‘important’ or ‘of consequence’.
ii. The disadvantage must be of a forensic nature; that is one suffered in challenging, producing or giving evidence or in 

conducting the case.
iii. The onus rests on an accused to satisfy the court that they have suffered a significant forensic disadvantage because 

of the consequences of delay.
iv. It is the consequences of the delay that require consideration, not the length of the delay itself. The relevant 

disadvantage must be identified, and must have been actually suffered, as distinct from a possibility of it having been 
suffered; there must be more than mere supposition.

v. It is not necessary to prove anything beyond the loss of or inability to obtain evidence that may have been 
exculpatory.

vi. Any direction must alert the jury to, and help them understand, the nature and potential consequences of the delay; it 
should assist the jury in how they approach their task in light of the difficulties.

vii. There will be disadvantages as a consequence of delay which do not warrant a direction.

Section 132BA – Significant Forensic Disadvantage From Delay



In R v LBD [2023] QCA 266 at [21], the Court of Appeal stated that new section 103CB of the Evidence Act

 “is in substance to the same effect as s 132B but not limited to offences in chapters 28-30.”

In that case, the Court developed the following direction at [53]:

The matters which needed to be covered in the direction to deal with the relationship evidence as context and also as evidence of the appellant’s propensity to commit acts of 
violence against the complainant when they were arguing were:

a. the evidence of the uncharged acts of violence had limited relevance to the jury’s task of deciding whether the prosecution had proved beyond reasonable doubt each 
of the four counts;

b. the uncharged acts were relied on by the prosecution to give context to the incidents which were the subject of the four counts that the jury had to decide as, without 
hearing the full history of the relationship, the allegations which were the subject of the four counts might seem to have occurred “out of the blue”;

c. the uncharged acts were also relied on by the prosecution to show that the appellant had a propensity or a tendency to commit acts of violence against the 
complainant in heated arguments or conflicts;

d. it was for the jury to decide whether they were satisfied that any of the uncharged acts of violence occurred and, if it did, what the jury made of it, ie whether the jury 
relied on it solely to understand the context for the complainant’s evidence of the incident the subject of the relevant count or whether the jury also relied on it for 
showing the propensity of the appellant to commit acts of violence against the complainant when they were having a heated argument;

e. if the jury rejected the evidence of any of the uncharged acts, the jury must put that evidence aside;
f. if the jury did not consider that any one or more of the uncharged acts of violence demonstrated the propensity of the appellant to commit acts of violence against the 

complainant when they were having a heated argument but merely showed him to be a poorly behaved partner or of poor character, that was an irrelevant 
consideration to the jury’s task and the jury must put the evidence of the uncharged act or acts aside;

g. if the jury accepted that any of the uncharged acts showed the appellant’s propensity for violence against the complainant when they were arguing, the jury could use 
that propensity in assessing the complainant’s evidence on the relevant count, as that propensity for violence against the complainant may have made it more likely 
that the complainant’s evidence on that count was credible and reliable;

h. even if the jury were satisfied of that propensity of the appellant, the jury could not reach a verdict of guilty on the relevant count unless they were satisfied that the 
complainant’s evidence proved the elements of the relevant count beyond reasonable doubt.

4. That was a case of violence but it may serve as a framework, mutatis mutandis, in directions in cases of sexual assault. What is important is that the crown identifies the 
relevance of the evidence in the case so the trial judge can appropriately direct the jury as to the use that can be made of such evidence.

Directions – 103CB (Evidence of DV)


