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TERMS OF REFERENCE

Self-defence (ss 271 and 272)

Provocation as a defence to assault (ss 268 and 269)

Provocation as a partial defence to murder (s 304)

Partial defence to murder of killing for preservation in an abusive domestic relationship (s 304B)

Domestic discipline (s 280)

Mandatory life imprisonment for murder



SELF-DEFENCE

Self-defence against an unprovoked assault (s 271)

Self-defence against a provoked assault (s 272)



SELF-
DEFENCE

(s 272)



Three interpretations

Self-defence against provoked assault (s 272)

(1) When a person has unlawfully assaulted another or has 
provoked an assault from another, and that other assaults the 
person with such violence as to cause reasonable 
apprehension of death or grievous bodily harm, and to induce 
the person to believe, on reasonable grounds, that it is 
necessary for the person’s preservation from death or 
grievous bodily harm to use force in self-defence, the person 
is not criminally responsible for using any such force as is 
reasonably necessary for such preservation, although such 
force may cause death or grievous bodily harm.

(2) This protection does not extend to a case in which the 
person using force which causes death or grievous bodily 
harm first begun the assault with intent to kill or to do grievous 
bodily harm to some person; nor to a case in which the person 
using force which causes death or grievous bodily harm 
endeavoured to kill or to do grievous bodily harm to some 
person before the necessity of so preserving himself or herself 
arose; nor, in either case, unless, before such necessity 
arose, the person using such force declined further 
conflict, and quitted it or retreated from it as far as was 
practicable.

R v Dayney [2020] QCA 264
 
 Fraser and McMurdo JJA
 
 Sofronoff P

R v Dayney [2023] QCA 62

 Dalton J (Mullins P and Boddice JA agreeing)



Special leave granted

BEECH-JONES J: Does that not suggest 
that there might be some cause for this 
Court to express – conclusively determine 
which of the three is right?



Simplification?

Queensland New Zealand

 Every one is justified in using, in the 
defence of himself or herself or another, 
such force as, in the circumstances as he or 
she believes them to be, it is reasonable to 
use.

 s 48(1) Crimes Act 1961 (NZ)



Other possible changes

Only jurisdiction to keep the distinction between provoked and unprovoked 
assaults.

Some jurisdictions have a partial defence to murder of excessive self-defence 
(SA).

Others expressly deal with self-defence in the context of domestic and family 
violence (Vic).



PROVOCATION

Two provocation defences:

1. Provocation as a defence to assault (ss 268 and 269)
2. Provocation as a partial defence to murder (s 304)



PROVOCATION AS A DEFENCE TO ASSAULT

Not a defence at common law.

Not changed since Criminal 
Code came into force in 1901.

Complete defence to an offence 
with assault as an element.



Repeal or amendment?

Repeal?
Queensland and WA are the only jurisdictions with a complete 
defence. 

Amend?
Extend to offences without assault as an element?



PROVOCATION AS A PARTIAL DEFENCE TO 
MURDER

Amendments to date:

2011  Words alone and 
relationship exceptions 
introduced

2017 Unwanted sexual 
advance exception 
introduced



Repeal or amendment?

Controversial cases: Peniamina v The Queen (2020) 271 CLR 568

Unfair and inconsistent operation?

Out-dated and gender-biased?

Complicated and difficult to understand?



PARTIAL DEFENCE OF KILLING FOR PRESERVATION 
IN AN ABUSIVE DOMESTIC RELATIONSHIP

Introduced to overcome 
potential limitations of 
other defences (and 
mandatory life for murder) 
where a person in a 
seriously abusive 
relationship kills their 
abuser.



DOMESTIC DISCIPLINE

Complete defence to an offence involving the use of force.

Most cases involve parents (not schoolteachers, as previously).

Human rights concerns.



LIFE IMPRISONMENT FOR MURDER

Mandatory minimum non-parole period of 20 years.

Minimum non-parole periods increased in certain circumstances.

Contrast the sentencing discretion for manslaughter.



GETTING INVOLVED

Upcoming consultation and submissions

Terms of reference


